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You represent the seller of a residential condominium. Before the closing, the broker hired
by your client faxed you a contact information sheet listing itself as the broker for both your client
and the purchaser. You did not notice the dual agency, and your client never saw the contact sheet.
Your client did not have the funds to pay the broker after the closing, and the broker sued your
client for its unpaid commission. Discovery revealed that the only disclosure of the dual agency
was the contact information sheet. Although your client did not suffer any damages due to the dual
agency, you move to amend the answer to include the affirmative defense of breach of fiduciary
duty and duty of loyalty, based upon the broker’s failure to disclose its dual agency.

Will you win the motion?

In B8 # % $ & ° N.Y.LJ, 12/21/07, p. 32, col. 3 (S.D.N.Y.), the
plaintiff real estate broker sued the seller of a condominium in New York City for its commission
for the sale of the condominium. The broker acted as agent for both the purchaser and the seller.
After discovery was complete, the defendant seller moved to amend its answer to include the
affirmative defense of breach of fiduciary duty and duty of loyalty. The seller alleged that the
broker breached its fiduciary duty and duty of loyalty to him by failing to disclose its dual agency
and without obtaining his consent to act as a dual agent.

The broker argued that it properly disclosed its dual agency when it faxed the contact
information to the seller’s attorney, listing it as the broker for both the purchaser and the seller, even
if the attorney for the seller did not communicate this information to the seller, as alleged.

The court looked first to the standards governing a real estate broker’s dual
agency, and noted that generally an agent “has the affirmative duty not to act for a party
whose interests are adverse to those of the principal”, citing ( ) D

* ., 144 A.D.2d 463 (2d Dept. 1998). More specifically, the court noted that a real
estate broker may not “act as agent for both seller and purchaser of property unless the broker first
obtains the consent of both principals given after full knowledge of the facts”, citing +

, ! $ 304 A.D.2d 736 (2d Dept. 2003). Such consent must
be unambiguous, and proof of consent “must be exacting”, citing — - 243 N.Y. 439
(1926).

Did the information sheet listing the broker as agent for both the seller and purchaser,
which was faxed to the seller’s attorney, satisfy these standards?

The court reasoned that although New York Real Property Law §443(4)(a) does not apply
to the sale of condominiums, it could provide a useful benchmark on the questions of full and frank

222

disclosure and consent. 1




The statute requires that both the buyer and seller give their consent in writing to dual agency, that the agent must explain
carefully that it is acting for both parties, and explain the possible effects of dual representation, including giving up the right to
undivided loyalty. The contact information sheet did not contain any of these warnings.

Accordingly, even if the information faxed to the seller’s attorney could be considered notice to the seller (an argument
the court found dubious, because it was incorporated in fine print in a document intended for another purpose), the sufficiency of
the notice still raised a question of fact that would bar summary judgment on the issue.

The court also rejected the broker’s argument that the seller’s lack of injury from the dual agency barred the affirmative
defense of breach of fiduciary duty and duty of loyalty, noting that New York law does not require proof of damages to invoke
the dual agency doctrine, citing — ,

Finally, the court found no prejudice in allowing the affirmative defense after discovery was complete, since the issue
of dual agency was a topic of discovery, and any further discovery would be minimal and would not cause a delay.

" 2

A real estate broker who acts as agent for both the purchaser and the seller should fully and clearly disclose its dual

agency in writing, and obtain the written consent of both the purchaser and the seller.

mith b
* 5 1) .5 1 1 S I arney
of
7 -6 </-)," _* =
9
/ - > 33 Financial Advisor
Serves Both Employers and Employees Tel 201 963 2092 5 Marine View Plaza
in Rockland County and Bergen County. Fax 201 798 8423 Hoboken, NJ 07030
2581 3 9 3 B | 3:
/ +3/ . Not FDIC Insured Insurance offered through a
] 11 . Not a Bank Deposit licensed insurance agency
« Not insured by any Federal affiliate of Citibank.
- _ Government Agency WWW.citi.com/us/insurance
4 -6 </-), -* = « No Bank Guarantee
/ - >33 . May Lose Value
? #30 "$h! SA
AHA 11 el ! v LA
4: ; 1 5/ - ;1
11 > C 5 M £+ 3 1 5/~ 31031
goraifman@kggl..aw.co 1 : 5 : D1 1 5 13
rperlmutter@kgglaw.com 1 5/ _os1 3




! T # $ % &"

(L]
(L]
)
(L]
o’/

* + *
1: 11 1 9% >* C3
1 9B 5D 1 5 1 1 : 1 3" : : 17 #3068 #

The Sex Offender Registration Act (“SORA”) provides that “reliable hearsay” may be utilized during a
hearing to provide the requisite “clear and convincing” proof that defendant, during the commission of a sex crime,
used a weapon or acted in a way that would enhance his or her offender status category. The question the Second
Department recently confronted is what modicum of proof satisfies the “reliable hearsay” requirement.

The defendant was indicted in 1988 for first-degree rape, first-degree sexual abuse, first-degree sodomy,
second- and third-degree assault, and fourth-degree weapons possession. Documents within the District Attorney’s
file indicated that the defendant had accosted the female victim then forced her into an abandoned van where, after
threatening her with a “chrome strip” or perhaps a broken bottle or both, sexually assaulted her. The defendant
ultimately pleaded guilty in 1990 to first-degree rape to satisfy the entire indictment. After a re-hearing — many
years later — pursuant to Correction Law Article 6-C, the lower court designated him a level-two sex offender. This
was based, in part, upon its determination that the defendant committed his crime while using a “dangerous
instrument,” adding 30 points to the total 85 points on the risk assessment total (“RAI”), the standard used to
determine an offender’s level. The proof that the defendant used a dangerous instrument consisted of statements and
notes in various documents within the District Attorney’s file, including the indictment, an Early Case Assessment
Bureau Date (“ECAB”) Sheet, a Grand Jury Synopsis Sheet, and a Data Analysis Form. Defense counsel argued
that the documents were insufficient to demonstrate by clear and convincing evidence that the defendant used a
dangerous instrument. Counsel also claimed that the rape conviction proved merely forcible compulsion, not that a
dangerous instrument was used. The lower court rejected these arguments.

The majority affirmed the lower court’s designation. It acknowledged the high “clear and convincing”
standard of proof, and acknowledged that the documents were unsworn and unsigned. However, quoting the
statutory language, as well as the guidelines and commentaries, the justices found that “the range of materials that
may be considered by a court in a SORA proceeding in determining whether this standard has been met is broad.”
As the majority interpreted these provisions, hearsay was allowed at SORA hearings “well beyond that generally
admissible into evidence.” While the court was unanimous that the indictment alone was insufficient to satisfy the
clear and convincing standard, the majority was satisfied that the other admitted documents were sufficient to
demonstrate that the defendant in fact utilized a dangerous instrument while committing the rape. The majority
specifically noted that although the documents were unsworn and unsigned, “the defendant should not benefit from
the lack of a more developed record of the criminal proceeding ... terminated by acceptance of his guilty plea.” It
also recognized that passage of time warranted a relaxed standard of evidence, although not of proof. It therefore
affirmed the lower court decision to designate the defendant a level-two sex offender.

Continued on Page 4............



Justice Spolzino dissented in a lengthy opinion. The documents only referred three times to the use of what
could be a dangerous instrument. Justice Spolzino cited cases that found many documents to be reliable hearsay,
such as grand jury minutes, trial judges’ notes, risk assessment inventories, pre-sentence reports, sworn victim
statements, plea transcripts, sentencing minutes, or criminal history reports. He distinguished these acceptable
documents from the District Attorney’s file papers because those were not created pursuant to any particular
statutory duty, were not sworn or even signed, and the authors were never identified. With no foundation laid for
their admission, they could not constitute “reliable hearsay.”

Justice Spolzino then compared these documents with documents used in other “reliable hearsay” contexts —
New York warrantless arrests or proof sufficient to detain juvenile delinquency respondents pre-hearing, and also
federal sentencing, forfeiture, and parole revocation hearings. He noted that in those matters, “the presence of
factors, or indicia of reliability, that provide a basis for finding it to be trustworthy” guides whether the hearsay is
“reliable” enough to warrant consideration. In Justice Spolzino’s opinion, the documents here failed that test. The
authors were never identified, the allegations were inconsistent (one narrative claimed that the defendant threatened
the victim with a broken bottle), and no extrinsic evidence was produced to bolster the documentary information.
Therefore, the District Attorney’s documents failed to satisfy even the relaxed SORA standards, and the lower
court’s determination should have been reversed and remitted for a new hearing.

This growing field of criminal law will likely produce a body of opinions, as time progresses, regarding
what evidence should be admissible at sex offender level hearings. This case does appear to make easier the State’s
job of producing sufficient “reliable hearsay” evidence at such hearings, because ECAB Sheets, Grand Jury Synopsis
Sheets and Data Analysis Forms — or their equivalents — are normally within most, if not all District Attorneys’ or
presentment agencies’ files. For now, practitioners are advised to be aware of these issues and closely monitor what

information is being utilized to enhance a client’s sex offender level.
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= We are expanding mto Rockland, Westchester, Orange,
Sullivan, Putnam and Dutchess counties.

f’;'- We are a full service title company with an
experienced, professional staff.
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We offer personal service. including our ar our
desk guarantee during closings -- any time day or night!

Please call ns today for more information!

== Star Title Agency
Phone: 877-621-STAR (Toll Free) or 845-398-6277
Fax: 845-398-6655
E-Mail: info(@startitle.net
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MMKosher Meals are dependant on the delivery service available from
the caterer. All kosher meals must be ordered in advance and
require an extra charge of $10.00. Call the Association and place an
order for a kosher meal Please give us at least one weeks notice.**

Credit is not given for partial attendance.
Make sure your blue evaluation forms are completed and turned in to
CLE Coordinator to receive your certificate.

If you pre-pay but are unable to attend the seminar you will be
refunded the full amount only upon advance notice
(3:00 p.m. the day of the seminar) of your non attendance.
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What were to happen if disaster strikes and you lose all the information you painstakingly maintained and stored on
your computer, thinking that the information would be readily available when you need it. That’s where having good
backups comes into play. Depending on how well you prepared in advance for this eventuality will affect the
likelihood of your data remaining intact after a computer failure.

Everyone has or will experience a computer failure at some point. Computer failures come in many different flavors
with different levels of severity. Whether it is a hardware failure or a software failure, the implications can
potentially be equally devastating to your data. An example of a severe hardware failure would be an unrecoverable
hard drive, which is after all the storage container for all your computer’s data. A severe software failure could be a
virus that permanently destroys or corrupts files on your computer.

The good news is that not all hardware failures are created equal. A hardware failure can either afflict the hard drive,
which is the central storage component of your computer or one of the other components, which powers your
computer. While the latter can cause considerable downtime and possibly require you to replace the computer, it is a
failed hard drive, which can cause permanent loss of data. The bad news is that the component in your computer
most susceptible to failure is the hard drive. That is due to the fact that the hard drive is essentially a mechanical
device containing fast moving magnetic discs, which is most likely to fail over time due to wear and tear. (If you
have been noticing, prices on hard drives have been falling sharply in recent years but so has the length of the
manufacturer’s warranty policy!)

A recent widely-touted study conducted by Google in their internal data center, points to a statistics that hard drives
fail at a whopping rate of 7% a year (Source: http://labs.google.com/papers/disk failures.pdf). A failing hard drive
will often express itself with the dreaded “clicking sound”. This usually means that the hard drive has reached the
end of its useful life. A myth exists that putting a failed hard drive in the freezer can sometimes revive it for a short
period of time! If you are that desperate, it might be worth a shot but a preventive approach is certainly prudent. The
other alternative is spending a few * trying to have it professionally analyzed and recovered by a Disaster
Recovery company.

Many people have good intentions when it comes to doing backups but often, because it is essentially an automated
unattended process, it becomes neglected over time rendering it ineffective. Backup strategies, if not properly
monitored, tend to degrade as time goes on. The important thing to keep in mind is that a backup solution is only as
good as its ability to get back your files when you need them most. Murphy’s Law is in full effect in this regard!

Whatever backup strategy, you employ, you need to build into your schedule, ongoing file restoration drills where at
the minimum you scan the files that are being backed up to make sure that they reflect the actual content of your
mission critical files. The best case scenario would be to actually schedule periodic restores of all your data to a
second computer to makes sure everything you need gets recovered.

The old-fashioned method of users copying files to floppy disk is now obsolete owing to large file sizes and the
unavailability of floppy drives in newer computers. Using a memory stick does increase your storage capacity. But
what about all your email messages, contact lists, internet browser favorites, Practice Management program database
and other loose files floating around your computer that are not stored in a consistent location.

In the next series of articles, we will compare the different backup strategies that are currently in use and
demonstrate their strengths and weaknesses. You should be able to then make an informed assessment when
reviewing your current backup strategy or designing a new one.

Correction to last months article:
In last months issue, a sentence read: “It can obtained at www.cuteftp.com by clicking on the Free Download link
under the CutePDF Writer section.” It should have read: “It can obtained at www.cutepdf.com...”
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THE LIBERTY BELL AWARD 7his award is presented on Law Day to a member of our community for
outstanding service in promoting a better understanding or respect for the Constitution, the Bill of Rights and our
institutions of government. Generally this award is usually given to a non-lawyer.

I wish to Nominate:

THE STERNS AWARD  Given in the memory of Richard Sterns to a RCBA member who has made
significant contributions to both the Bar Association and the people of Rockland County over the year-service above
one self on behalf of the association. This award is presented at the General Dinner Meeting in June.

I wish to Nominate:

THE LIFETIME ACHEIVEMENT AWARD Presented to an individual for exemplary achievements as
an attorney or judge over a career. This award is presented at the Annual dinner.

I wish to Nominate:

PRO BONO AWARD Presented to a Rockland County attorney who has volunteered the most time and
legal expertise for free to help those who cannot afford an attorney. This award is presented at Law Day.

I wish to Nominate:

BALSAMO AWARD This award is presented at the June General Dinner Meeting in memory of Joseph
Balsamo, Esq.., to a RCBA member who has gained significant respect from the members of the Bar and the public
for his personal and professional contributions to both, while maintaining the highest form of integrity and
professionalism while advocating for each.

I wish to Nominate:

NOMINATIONS ARE DUE IN THE OFFICE NO LATER THAN

MARCH 15, 2008
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