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MOCK TRIAL
ROCKLAND

PRELIMINARY ROUNDS:
Wednesday, March 6 and Monday, March 11, 2019 5:30 P.M.
Clarkstown Justice Court

QUARTER-FINAL ROUNDS:
Monday, March 18, and Wednesday, March 20, 2019 5:30 P.M.
Clarkstown Justice Court

SEMI-FINAL ROUND:
Monday, April 1, 2019 5:30 P.M.
Clarkstown Justice Court

FINAL ROUND:
Monday, April 15, 2019 5:30 P.M.
Rockland County Courthouse

Participating schools: Albertus Magnus, Clarkstown North,
Clarkstown South, Green Meadow Waldorf, Nanuet, North
Rockland, Nyack, Pearl River, Ramapo, Rockland BOCES,

Spring Valley

All are welcome to attend and cheer your favorite team, but please do not inform the Judges of the

school you are supporting.

GO TEAM!
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NOMINATIONS FOR AWARDS

We have a membership of many outstanding attorneys. Each year we recognize those that are
nominated by their peers. If you would like to nominate someone for one or more of our awards, please
fill out this form and fax (845-634-1055) or e-mail nancy@rocklandbar.org. Final decisions are made
by our Board of Directors at an upcoming Board Meeting. Please submit your nominations as soon as
possible.

THE LIBERTY BELL AWARD This award is presented on Law Day to a member of our Community for
outstanding service in promoting a better understanding or respect for the Constitution, the Bill of Rights and
our institutions of government. Generally this award is usually given to a non-lawyer.

I wish to Nominate:

THE STERNS AWARD Given in the memory of Richard Sterns to a RCBA member who has made signifi-
cant contributions to the Bar Association and the People of Rockland County over the year - service above
self on behalf of the association. This award is presented at the Installation Dinner in June.

I wish to Nominate:

THE LIFETIME ACHIEVEMENT AWARD Presented to an individual for exemplary achievements as an
attorney or judge over a career. This award is presented at the Annual Dinner.

I wish to Nominate:

THE JOSEPH G. BALSAMO AWARD This award is presented at the June Installation Dinner in memory
of Joseph G. Balsamo, Esq., to a RCBA member who has gained significant respect from the members of the
Bar and the public for his personal and professional contributions to both, while maintaining the highest form
of integrity and professionalism while advocating for each.

I wish to Nominate:

THE NATALIE COUCH AWARD This award is dedicated to the memory of Natalie Couch, a pioneering
member and president of the Rockland County Bar Association, who was a voting rights advocate and an in-
fluential community leader. The honoree should be someone whose own accomplishments have served to in-
spire others to overcome prejudice and barriers in attaining their goals for the benefit of our community. This
award is presented at the Annual Dinner.

I wish to Nominate:

Please print this page, complete Form & FAX to 845-634-1055,
or scan and send to office@rocklandbar.org
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NEWS from the Executive Director

NOTICE OF NOMINATIONS FOR THE 2019/20 BOARD OF

DIRECTORS FOR THE ROCKLAND COUNTY BAR ASSOCIATION

Pursuant to Article V, Section 9 of the By Laws of the Rockland County Bar Association, the Nominating
Committee has nominated the following candidates for election to the Association’s Board of Directors:

Martin Butcher — 3 year term
Hernan Caceres — 3 year term
Laura M. Catina — 3 year term
Laurie A. Dorsainvil — 3 year term
Robert L. Pitkofsky — 3 year term
Ira S. Schoeps — 3 year term

Any member of the Association not selected by the Nominating Committee who wishes to have his or her

name placed in nomination for election to the Board, whether or not he or she solicited nomination from

the Nominating Committee, shall submit a petition to place his or her name before the membership. The

petition must be signed by no fewer than twenty (20) members in good standing with the Association and

must be submitted in person at the offices of the Bar Association, 337 N. Main Street, Suite 1, New City,
NY, 10956, no later than April 5, 2019.

We're your committed partner offering

Lawyer-Savvy Bankers for i m ssauire

BANKING. It’s an attorney-specific

Business-Savvy Lawyers ol biking and il smices

Package that saves you time and money,

so you can focus on your clients and grow

your practice.

IOLA ESCROW ACCOUNTS
CREDIT SOLUTIONS
TRUST & ESTATE SERVICES

P\L

ORANGE ‘.O’

Bank&Trust

COMPANY

THE HUDSON VALLEY'S ., o
BUSINESS BANK

845.639.1000 orangebanktrust.com ROCKLAND « WESTCHESTER + ORANGE |

Orange Bank & Trust does not provide legal or tax advice. Consult your professional advisor for more details. Trusts, securities, and insurance products are not FDIC insured or insured
by any Federal Government entity. Not bank guaranteed. Not a deposit. May lose value. *Investment management services provided by our affiliate, Hudson Valley Investment Advisors,
Inc., a wholly-owned subsidiary of Orange County Bancorp, Inc.
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LIMITED EDITION - Ceramic, hand-made

Stoneware!

1254‘ ANNIVERSARY

ROCKLAND COUNTY BAR ASSOCIATION
' MUGS
, ' FOR SALE!
HAND-THROWN CERAMIC MUGS - EACH ONE

UNIQUE - PROUDLY MADE BY DENEEN POTTERY OF ST. PAUL, MINNESOTA

Have yéu seen how beautiful these mugs are? Get yours to-
day!

DISPLAY IN YOUR OFFICE.

’ GIVE AS A GIFT!

Purchase online at our RCBA Store at
www.rocklandbar.org; or call us 845-634-2149



https://www.rocklandbar.org/store
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COMMERCIAL LITIGATION ISSUES OF INTEREST March 2019
Submitted by Paul Savad, Esq.

Chair, Commercial and Corporate Law Committee,

Joseph Churgin, Esq., and Susan Cooper, Esq., of

SAVAD CHURGIN, LLP, Attorneys at Law

Your client, an architect, asks you to sue for the balance due under a contract to provide renovation
design services for a homeowner. Your client’s letter proposal, which was countersigned by the homeowner,
contained a fixed amount for the initial work, and incorporated a three-page AIA rider that was required to be
signed before work began. The rider was not signed by either party, but work proceeded. The rider provided
for payment of $100 per hour for any additional work, other than architectural drawings, and provided for ar-
bitration of all disputes. You commence an action to recover the balance due for the fixed amount, plus $100
per hour for the additional work. The homeowner moves to compel arbitration.

Will you defeat the motion to compel arbitration?

The answer is no.

In Young v. Brim, NYLJ 1547531632BT651908201, Index No. 651908/2018 (Sup. Ct. N.Y.
Co., January 11, 2019), plaintiff sued for architectural fees pursuant to a contract for design services she per-
formed for the renovation of defendants’ home. Plaintiff’s one-page letter proposal was signed by the defend-
ants. The letter proposal provided for a fixed fee of $7,000 for specified work, and incorporated a rider that
was required to be signed before work would begin. Although the rider was never signed by either party,
work commenced. The rider provided for payment of an additional $100 per hour for all additional work, oth-
er than architectural drawings, and provided for arbitration of all disputes before the American Arbitration
Association. The defendants paid $5,500 before a dispute arose and payments stopped. The complaint seeks
$39,051 in unpaid fees.

The defendants moved to dismiss the complaint and to compel arbitration before the AAA. The
plaintiff opposed the motion, claiming the defendants refused to sign the rider because they did not consent to
its terms, making the rider unenforceable. The defendants claim the plaintiff never asked them to sign the rid-
er, and they did not object to its terms. The defendants produced emails that indicated the parties treated vari-
ous provisions of the rider as binding and enforceable. Moreover, the fees the plaintiff billed in excess of
$7,000 were billed pursuant to the terms of the rider.

The Court noted that the question of whether parties accepted terms of a rider through
“acquiescent conduct” was an issue of fact that could not be determined on a motion addressed to the plead-
ings, quoting Nwauwa v. Mamos, 53 A.D.3d 646, 649 (2d Dep’t 2008).

Nonetheless, the Court stayed the action and ordered the plaintiff to arbitrate her claims, ruling that the
complaint itself constituted documentary evidence that refutes the plaintiff’s claim, citing Warshaw Burstein
Cohen Schlesinger & Kuh, LLP, v. Longmire, 106 A.D.3d 536, 537 (1st Dep’t), lv. dismissed, 21 N.Y.3d
1059 (2013). The complaint referred to the rider as part of the “Young Agreement,” and sought to enforce the
$100 per hour provision contained in the rider, thus conceding that the rider is enforceable.

The lesson? If your client wants to enforce only certain terms of an unsigned rider that is incor-
porated into a signed contract, your client must expect to be bound by all of the terms of the unsigned rider.
Simply put, an unsigned rider to an agreement is likely to be enforceable against a party who claims the bene-
fit of any of the terms of the rider.




Helping Attorneys and The Public Page 6

7 LAWYER
<= REFERRAL
SERVIC

L ]
IT’S 1’ TOO LATE!
l

WON’'T YOU CONSIDER
JOINING THE

RCBA
LAWYER REFERRAL SERVICE?

Annual fee = $100.00 for 2019*

Find out more:

Go To: www.rocklandbar.org

Click on “Member Resources”

Click on “Join the Lawyer Referral Service”

IT’S TIME TO JOIN OR RENEW.,

Grow your practice today!

*For Attorneys admitted 5 years or less cost is only $75. Annual fee includes up to 3 panels. Additional panels up to 8
panels available for additional $20 fee per panel.



http://www.rocklandbar.org

Helping Attorneys and The Public
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1:00 pm - 400jpm~\
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-
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LAW DAY 2019

Wednesday, May 1, 2019
9:30 a.m. - 11:30 a.m.

Rockland County Courthouse
Jury Assembly Room - 2nd Floor
Save the date!

s pad paad pad Pt Pl Prad paad

Save the datel( ) [/ J@
Thursday, OCTOBER 24,2019

RCBA ANNUAL DINNER

Pearl River Hilton

aadada Ao d o o d o Ao o o N o |
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Getting invo ved

IS Important.

At M&T Bank, we know how important it is to support those
organizations that make life better in our communities. That's why we
offer our time and resources, and encourage others to do the same.

Learn more at mtb.com.

Arlene R. Rodgers
Vice President

Business Banking & Professional Services M&[‘ Baﬂk

arodgers@mtb_com l 845-358-5309 Understanding what's important

@ Equal Housing Lender. ©2016 ME&T Bank. Member FDIC.

w

LING ALL NEW LAWYERS*!
itted t,e,ﬂ years (,r ’ess
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W S AND SOC
Tuesday, March 26
uesday, Marc al\ll \\
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THE PRACTICE PAGE
WHEN WITNESSES NEED NOT ANSWER QUESTIONS AT DEPOSITION
Hon. Mark C. Dillon*

Most of us can relate to circumstances where, while taking depositions, counsel for the witness directs his/her
client to not answer a question posed. It can be frustrating if the tactic is merely for obstruction, but there are six situ-
ations where witnesses may properly refuse to answer deposition questions.

As a starting point, discovery is liberally construed under CPLR 3101(a), and for pre-trial depositions, ques-
tioning is necessarily broader than what may be admissible at trial (Allen v Crowell-Collier Publishing Co., 21 NY2d
403, 406). Attorneys typically agree at the commencement of depositions to the “usual stipulations” that all objections
are waived and reserved for the trial, except as to the form of the question (CPLR 3115[a]). Therefore, subject to lim-
ited exceptions, depositions are to be wide open and witnesses must be responsive. Notwithstanding the usual stipula-
tions, witnesses need not answer questions if they involve:

1) 5th Amendment Rights. The constitutional right against self-incrimination extends to all phases of pre-trial
discovery (CPLR 4501). The privilege cannot be invoked by a corporation (United States v White, 322 U.S. 694), nor
when the witness has already been granted immunity from criminal prosecution (June Fabrics v Teri Sue Fashions,
194 Misc. 267, 268). If a question is not answered on the basis of privilege, the trier of fact may draw a discretionary
negative inference from the refusal (PJI 1:76; Marine Midland Bank v Russo Produce Co., 50 NY2d 31, 42-43; Uni-
form Rule 221.2).

2) Statutory Privileges. The CPLR is replete with statutory privileges from disclosure. These include the at-
torney-client privilege of confidentiality (CPLR 4503[a]), though fee arrangements are discoverable in actions involv-
ing disputed legal fees (Matter of Priest v Hennessy, 51 NY2d 62, 69). Doctor-patient and psychologist-patient com-
munications are also privileged (CPLR 4504[a] and 4507) except where the treatment history is material to the party’s
claims or defenses (Prink v Rockefeller Center, Inc., 48 NY2d 309, 314). Additional codified privileges include com-
munications between the witness and a spouse (CPLR 4502[b]), clergy (CPLR 4505), social workers (CPLR 4508),
rape crisis counselors (CPLR 4510[b]), and interestingly, library records (CPLR 4509).

3) Custody in Matrimonials. Deposition questions regarding issues of custody are generally not permitted
(Garvin v Garvin, 62 AD2d 699), as divorced spouses are parents for life and disagreeable custody questions could
render co-parenting more difficult (P., Plaintiff v D., Defendant, 93 Misc.2d 704, 706).

4) A Defendant-Physician’s Opinion of a Co-Defendant’s Medical Malpractice. In medical malpractice ac-
tions, a defendant physician cannot be compelled to provide opinions about the quality of professional services ren-
dered by a co-defendant, if the question bears solely on the alleged malpractice of the co-defendant and not on the
practice of the witness (Carvahlo v New Rochelle Hospital, 53 AD2d 635). Defendant physicians cannot be forced to
provide what would amount to expert opinion.

5) The “Palpably Improper” Question. This discovery exception is less clear-cut than others as it is defined by
subjective, rather than objective, criteria. Witnesses need not answer questions that are so improper that doing so
would cause substantial prejudice or which are palpably or grossly irrelevant (Ferraro v New York Telephone Co., 94
AD2d 784; White v Martins, 100 AD2d 805; Uniform Rule 221.2). Context matters. The proverbial question of
“Why did you beat your spouse?” would be palpably improper in a typical personal injury or contract action, but
might be appropriate in a contested matrimonial action based on cruel and inhuman treatment. The burden of estab-
lishing a question as palpably improper is high, such as inquiring into the prior sexual history of a plaintiff seeking
civil damages from a sexual assault (E.g., Andersen v Cornell University, 225 AD2d 946).

6) Protective Orders. Questions need not be answered if doing so would contravene an existing protective or-
der (Uniform Rule 221.2).

An appropriate record should be made by all counsel of disputes in the transcript, in the event that post-
deposition motions fly to compel answers or for protective orders (CPLR 3103[a], 3124). Given the importance of
depositions to litigation, these rules are important as well.

* Mark C. Dillon is a Justice of the Appellate Division, Second Department, and is an Adjunct Professor of New York
Practice at Fordham Law School.
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Big Brothers Big Sisters
of Rockland County
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our committee for publication in the Bar's monthly Newsletter. The
your input and would appreciate it. The article does not have to be
t piece of general interest and importance would be best.

If you are able to submit an article for the Newsletter it should be sent via email to sabrina@rocklandbar.org by
the 15th of the month so that the Executive Board may review it.

Thank you!

Monthly
- Newsletter
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COMMITTEE CORNER

Law Day Committee

Friday, March 15, 2019
12:30pm @ the RCBA Offices

New Lawyers and Social Committee
Tuesday, March 26, 2019
6:00pm @ the RCBA Offices

N

Need a Place to Meet in New City?
! RCBA Conference Rooms available for rent.
MEMBER PRICES:

1* two hours FREE, then $25/hour
Full Day (8 hours) = $140.00

NON-MEMBER PRICES:

$50/hour
Half Day (4 hours) = $150.00
Full Day (8 hours) = $300.00

ALLADVERTISEMENTS
AND ARTICLES MUST BE
REVIEWED BY THE
EXECUTIVE COMMITTEE
FOR CONTENT.

1/2 PAGE (7.5x5):
1/4 PAGE (3.75x5):
1/8 PAGE (3.75x2.5):
BUSINESS CARD:

NEWSBRIEF ADVERTISING RATES 1

/

FULL PAGE (7.5x10.25)

Announcing New Discounts:
10% for 6 mo. bookings
20% for 1 year bookings
PLEASE NOTE:
NEWSBRIEF IS NOT PUBLISHED IN JULY
CALL SABRINA @ 845-634-2149
TO ADVERTISE IN NEWSBRIEF t\ s

R A\ l
earing in the RCBA Newsletter does not presume endorsement of products, ser
of the Rockland County Bar Association.

$400.00
$250.00
$200.00
$125.00

$75.00

ices & Vigws

”N‘.
U \_ |
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CLE CORNER

Ry v
PLAN YOUR YEAR OF CLE’S NOW

~

h]

| " , ‘
v ;
2019 CLE TITLE DAT TIME
v
\ ’ Criminal Law Update 2019 Friday, March 8, 2019 - 1:00pm - 4:00pm
Foreclosure Review and Update Tuesday, March 19, 2019 - 6:00pm - 9:00pm
Ethics Update Wednesday, April 10, 2019 - 12:00pm - 2:00pm
CPLR Update Friday, May 3, 2019 - 1:00pm - 4:00pm
Mediation Monday, May 13, 2019- 12:00pm - 2:00pm
Elder Law Tuesday, June 4,2019 - 6:00pm - 9:00pm
NEW CLE REQUIREMENT

In addition to ethics and professionalism, skills, law practice management, and areas of professional
practice, a new category was added for diversity, inclusion and elimination of bias courses. This cate-
gory of credit is effective January 1, 2018.

CLE REQUIREMENTS

Newly admitted attorneys must complete 32 credit hours of accredited “transitional” educa-
tion within the first two years of admission to the Bar. Sixteen (16) credit hours must be com-
pleted in each of the first two years of admission to the Bar as follows: 3 hours of Ethics and
Professionalism; 6 hours of Skills; 7 hours of Practice Management and/or areas of Profes-
sional Practice. Experienced Attorneys must complete 24 credit hours of CLE during each
biennial reporting cycle: 4 credit hours must be in Ethics and Professionalism. The other cred-
it hours may be a combination of the following categories: Ethics and Professionalism, Skills,

I Practice Management or Professional Practice.




CLASSIFIED ADS

OFFICE FOR RENT

North Main Street, New City 11'x 13" with closet. Access to waiting
room, bathroom and kitchenette. Bright and clean, freshly paint-
ed. Please call Carol at 914-557-5750.

OFFICE SPACE
Ideal 1100 sq. ft. attorney office space in Nanuet near Costco, large
level parking lot, furnished lobby, reception office, executive office,
conference room, large kitchen, storage room, private bath. $1600/
month includes: utilities, landscaping, and weekly cleaning ser-
vice. Available 2-8-2019 Call Ted 845-222-4215 or email
ted@carecrafters.com

ATTORNEY WANTED
New City, Rockland County, NY Law Office seeks attorney with
experience in Personal Injury, Dental Malpractice, Nursing Home
Neglect, and/or Workers” Compensation. Prefer minimum of 5 to 10+
years’ experience in some or all of these areas. Deposition and Trial
experience a plus. Salary and Benefits to be discussed. Applicants can
learn more about the Law Firm of Valerie J. Crown by visiting our
website: valeriecrown.com
Call 845.598.8253. email: verownlaw@aol.

OFFICE SPACE
Office space available for full time or part time use. 14 South Main
Street, New City. Directly across from the Courthouse. Join col-
leagues in a great work space convenient to the courthouse. Call
Jeffrey Schonbrun at 845-893-8049 for details.

OFFICE POSITION AVAILABLE
Personal injury law office looking for full or part time legal assistant.
Some flexibility as to hours/days may be available. Job entails phones,
client interaction, documents and more. Experienced and/or bi-lingual
definite asset. For a fairly busy office the atmosphere is pleasant and
friendly. If interested, please call 845-638-6800 or email resume to
jeff@injurylaw-ny.com

OFFICE SPACE
Office Space available in Nyack. 9 Units 93 SF- 232 SF. All utilities
included (except phone & internet), parking included, card access for
security, individual mailboxes, conference room, furniture available &
walk to Main Street. Please call Jason Horowitz at 845-323-9177.

LEGAL SECRETARY WANTED
Legal Secretary with 5 + years of experience primarily in Trust and
Estates. Extensive client contact, heavy phone coverage, calendar
management. Highly proficient in Word and Excel. Extensive docu-
ment preparation and editing. Full time position located in New City,
NY. Ifinterested, please email resume to mgoodman@mcfnylaw.com.

OFFICE SPACE
Office Space available in Bardonia. 2 Units - $850 & $950/month. All
utilities included, turn key office space, parking, located on 304, shred-
ding and coffee included, conference rooms, furnished for the right
terms and basement storage available.
Please call Jason Horowitz at 845-323-9177.

OFFICE SPACE FOR RENT
Haverstraw - one, two or three offices available. Waiting room, recep-
tionist area, large parking lot, large conference room, with or without
furniture. Possible overflow.
email: lawoffice10927@gmail.com

TRIAL ATTORNEY WANTED
Finkelstein & Partners is seeking to hire a TRIAL ATTORNEY to
cover Orange, Rockland and Westchester County personal injury
cases. Candidates must be licensed to practice in New York and have 3
to 5 years of litigation experience. To be considered please your email
resume to: tcavallucci@lawampm.com

OFFICE SPACE FOR RENT
Beautiful, fully furnished office available for rent.
Convenient location with shared services.
Contact Adam Kurland for details: (845) 638-4700 /
akurland@akkpc.com

LEGAL ASSISTANT PART-TIME
Legal/administrative assistant for small law firm in New City. This is
a part-time entry level position suitable for someone interested in
gaining practicable and invaluable job experience in the legal ar-
ea. Good computer skills, detailed oriented, knowledge of basic office
procedures and Internet savvy candidate preferred. Students are en-
couraged to apply. Please fax resume to (845) 517-0671.

STORAGE SPACE - ORANGEBURG

Storage space for legal files available. 180 square foot storage
space. 24/7 access. Currently used by local lawyers for stor-
age. Premises are located in Route 303 in Orangeburg and are
sprinklered. $225.00/month, no lease required.
Contact Bruce : 845-359-5400

ATTORNEYS SEEKING PARALEGALS
Rockland Community College ABA approved Paralegal program can
assist attorneys with filling their open job positions for both part and
full time employment opportunities. We have students that range from
entry level to experienced Paralegals. Paralegals are not permitted to
practice law, which means they cannot give legal advice, represent
clients in court, set a legal fee or accept a case. Contact Amy Hurwitz-
Placement Coordinator at (845) 574-4418 or email at
ahurwitz@sunyrockland.edu

OFFICE FURNITURE FOR SALE

Priced to sell. Vertical and lateral file cabinets, storage units, desks,
chairs, conference table, book cases, credenza, tables, dividers, bulletin
boards, white board. Please call Madelon at 914-527-2400 for
information. Items are located in New City.

ASSOCIATE ATTORNEY NEEDED

3-5 years litigation experience for busy Rockland County firm. Please
forward resume to phabas@barpc.com or fax to 845-359-5577

OFFICE SPACE
Office space available in New City. One or two offices and reception
area available. Bright open area plan with conference room. Congenial
working environment. Please call 845-639-2411 or email
robert@magrinolaw.com.

ENTRY LEVEL ASSOCIATE WANTED
A solo criminal, commercial and personal law office is looking to hire a
part or a full-time entry or newly established associate. The salary and
hours are negotiable. Please forward resume to
lauren@garyliptonlaw.com or fax to 845-624-0288.

SPANISH INTERPRETER
I'm interested in offering my services as a Spanish interpreter to the
attorneys of the Rockland Bar Association.
I have interpreted in Kings County Criminal Court and I am presently
interpreting in Haverstraw Justice Court.
I can interpret to help prepare for hearings and trials. I am willing to
accompany attorneys to interpret in prisons or jails. Iam available to
meet interpretation needs professionally an affordably.

I can be reached at (845) 743-1151 or joanneconde7@gmail.com



mailto:Sabrina@rocklandbar.org
mailto:joanneconde7@gmail.com
mailto:lawoffice10927@gmail.com
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