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Friday, November 3, 2017  

12:00pm - 3:00pm 
Banchetto Feast 

75 West Rt. 59 & S. Middletown Road 
     Nanuet, NY 10954  

Tuesday, November 14, 2017  
6:00pm - 9:00pm 
Banchetto Feast 

75 West Rt. 59 & S. Middletown Road 
     Nanuet, NY 10954  



 

Itôs  A Wonderful Time of Year 

The Rockland County Bar Association 

INVITES YOU TO 

Celebrate the Season! 

HOLIDAY PARTY  

Thursday, December 14, 2017 

6:00pm - 9:00pm 

Bella Giannaôs 

77 NY-303, Congers, New York 10920 

 

Cost: $60/PP 

RSVP via check or online by  

December 4, 2017 

 

MAKE ALL CHECKS PAYABLE TO: 

ROCKLAND COUNTY BAR ASSOCIATION 

337 NORTH MAIN STREET, SUITE 1 

NEW CITY, NEW YORK 10956 
 



 

    COMMERCIAL LITIGATION ISSUES OF INTEREST      November 2017  

         Submitted by Paul Savad, Esq.         

    Chair, Commercial and Corporate Law Committee,  

    Joseph Churgin, Esq., and Susan Cooper, Esq., of              

                        SAVAD CHURGIN, LLP, Attorneys at Law  
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Your client, a co-trustee of a trust created by his deceased relativeôs will, signed a contract to sell real 

property held by the trust. The fully executed contract contained a handwritten correction on the first page strik-

ing the misidentification of your client as the ñExecutorò of his relativeôs estate, and identifying your client as 

ñTrustee of the Last W+Tò of his deceased relative. The contractôs rider identified your client as ñExecutor,ò which 

was not corrected. The rider also contained a clause providing that any inconsistency with the contract would be 

controlled by the rider. Neither the contract nor the rider was signed by the other co-trustee, but all transfer docu-

ments necessary to close were signed by both trustees. The purchaser brought an action for return of the down 

payment on the ground that the contract was null and void because the named seller did not possess title, and 

the co-trustee did not sign the contract. You move to dismiss the action and for summary judgment, arguing that 

the discrepancy in identification of the owner was a mere scrivenerôs error. The purchaser cross-moved for sum-

mary judgment. You submit an affidavit of the other co-trustee stating that she was fully aware of the contract, 

participated in the transaction, and did not believe her signature was necessary. Will your clientôs contract be 

upheld? 

The answer is no. 

In Leonard H. Shapiro Revocable Living Trust v. Achenbaum,605858/2016, NYLJ 1202796204129, at *1 

(Sup. Ct. Nassau Co. August 9, 2017), Defendant Warren Achenbaum was one of two ñTrustees of the Trust 

Created Under Article Fifth of the Last Will and Testament of Elaine Achenbaum.ò Achenbaum signed a contract 

to sell real property belonging to the trust. Achenbaum received a down payment of $98,500, which the plaintiffs 

sued to recover, claiming that the contract is null and void because the seller did not possess title, and because 

the co-trustee did not sign the contract.  

The pre-printed contract misidentified the seller on the first page as ñExecutor of the Estate of Elaine 

Achenbaum.ò The misidentification was corrected by hand to say ñWarren Achenbaum as Trustee of the Last 

W+T of Elaine Achenbaum.ò  
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The contractôs uncorrected pre-printed rider identified Achenbaum as ñExecutor of the Estate of Elaine 

Achenbaum.ò Neither the contract nor the rider were signed by the second co-trustee, Anne Cacciola. The rider 

provided that any inconsistency between the contract and the rider would be controlled by the rider.  

The title report required the contract to be amended to identify the title holder as ñWarren Achenbaum 

and Anne Cacciola, as Trustees of the Trust Created Under Article Fifth of the Last Will and Testament of Elaine 

Achenbaum who died a resident of Nassau County on April 1, 2013.ò 

Achenbaum moved to dismiss the plaintiffsô action and for summary judgment, arguing that the discrep-

ancy between the seller listed in the contract and the name of the tiled owners was nothing more than a scriv-

enerôs error. An affidavit of the second co-trustee, Cacciola, states that she was fully aware of the sale at the 

time of the transaction and did not believe her signature on the contract was necessary. They argue that any 

defect was remedied by both Achenbaum and Cacciola being ready, willing, and able to close, and that both 

trustees had signed all transfer documents. The plaintiffs cross-moved for summary judgment. 

The Court noted that no title is established by a deed from a person not in possession or who is not the 

owner, citing Gardner v. Hart, 1 N.Y. 528. The Court ruled that the contract was signed by Achenbaum as Ex-

ecutor of the Estate of Elaine Achenbaum, who had no interest in the property that was owned by the trust. The 

handwritten correction was meaningless, as the rider controlled. There was no valid contract, and the plaintiffs 

were entitled to the return of their down payment. 

The lesson? 

A contract to sell real property must contain the name of the seller as it appears on the title documents, 

such that a title company will insure title transfer. If the seller is not properly named, then the purchaser may can-

cel the contract, because a deed from a seller who is not in possession or is not the owner establishes no title.      



 Honorable Victor J. Alfieri, Jr. 
Judge of the County Court and 

Acting Justice of the Supreme Court, Retired 

Friday, November 3, 2017  

3:00 p.m.  

Rockland County Courthouse  

Room 479  

Honorable William A. Kelly 
Justice of the Supreme Court, Retired 

Monday, November 6, 2017  

3:00 p.m.  

Rockland County Courthouse  

Room 453  

 

Portrait Unveilings & Presentations 





 


