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Dear Colleagues, 
 
This is a friendly reminder that it is time to pay your 2016-17 RCBA Membership Dues 
if you have not already done so. 
 
Annual Dues for 2016-17 for regular Members is now $190.00. 
 
Please send in your Membership Renewal Form now if you have not done so already. 
 
If you have any questions about your Membership, please contact Manuela Gomez,  
Program Coordinator, at  
manuela@rocklandbar.org, or call Manuela at 845-634-2149. 
 
 
Thank you! 
RCBA 

RCBA AWARDS 2016 
 

THE LIBERTY BELL AWARD 
Dr. Frances E. Pratt 

Presented at Law Day, May 2, 2016 
 

THE STERNS AWARD 
Brian K. Condon, Esq. 

Presented at Installation Dinner, June 23, 2016 
 

THE BALSAMO AWARD 
Donald S. Tracy, Esq. 

Presented at Installation Dinner, June 23, 2016 
 

THE LIFETIME ACHIEVEMENT AWARD 
Diana W. Rivet, Esq. 

Presented at Annual Dinner, October 27, 2016 
 

THE INAUGURAL NATALIE COUCH AWARD 
Phyllis B. Frank 

Presented at Annual Dinner, October 27, 2016 
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COMMERCIAL LITIGATION ISSUES OF INTEREST     September 2016  
Submitted by Paul Savad, Esq.           
Chair, Commercial and Corporate Law Committee, 
Joseph Churgin, Esq., and Susan Cooper, Esq., of              
SAVAD CHURGIN, LLP, Attorneys at Law 
  
  

 Your client is a member of a two-member LLC. The other member made over $400,000 of unauthor-

ized withdrawals from the LLCôs account, and transferred the funds to a corporation owned by the other mem-

ber. You commence an action naming the LLC as plaintiff, and naming the other member and his corporation 

as defendants. You plead causes of action for conversion, piercing the corporate veil of the defendant corpo-

ration, and fraudulent conveyance under the Debtor Creditor Law. The defendants move to dismiss the action 

for failure to state a cause of action, arguing that the complaint does not identify the LLCôs account number or 

the specific amount withdrawn, does not allege facts to support piercing the corporate veil, and your client is a 

necessary missing party.        

 Will you defeat the motion to dismiss?  

 The answer is no. 

 In 926 Port Chester Management Group LLC v. Slabakis, 513900/15, NYLJ 1202762718971, at *1 

(Sup. Ct. Kings Co. June 29, 2016), one member of the LLC (Friedberg) commenced an action in the name of 

the LLC against the other member of the LLC (Slabakis), Slabakisô wife (Redding), and their corporation 

(Informat) for misappropriation of the LLCôs property and funds for their personal use. The complaint pleaded 

causes of action for conversion, unjust enrichment, fraudulent transfer pursuant to Debtor Creditor Law Ä 274, 

and to pierce the corporate veil.  

 The defendants moved to dismiss the action in its entirety, pursuant to CPLR Ä 3211(a)(3) (lack of ca-

pacity to sue), (a)(7) (failure to state a cause of action), and (a)(10) (a missing necessary party). Feinberg 

submitted an affidavit in opposition. The Court first examined all causes of action under 3211(a)(7) for failure 

to state a cause of action. The Court acknowledged that the test is ñwhether a cognizable cause of action can 

be discerned from the four corners of the complaint, not whether the claim has been properly stated, citing 

Rovello v. Orofino Realty Co., 40 N.Y.2d 633 (1976). 
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 The Court dismissed the claims for conversion, noting that money may be the subject of a cause of 

action for conversion only when it can be described, identified, or segregated in the same manner as specific 

chattel, citing Republic of Haiti v. Duvalier, 211 A.D.2d 379 (1st Depôt 1995). The allegation that the defend-

ants made over $400,000 of unauthorized withdrawals from the LLCôs account was insufficient to state a 

cause of action without identifying the account number, the location of the account, and the number and 

amounts of withdrawals, in either the complaint or Friedbergôs affidavit.  

 The unjust enrichment claims survived, properly alleging that all three defendants received funds 

known to have been wrongfully obtained from the LLCôs account Φ 

 The claims for fraudulent conveyance under Debtor Creditor Law Ä 274 were dismissed. There was no 

required allegation of an independent debt to the plaintiff (only the debt created by the withdrawals), and there 

was no allegation of how many withdrawals were made, citing UBS Sec. LLC v. Highland Capital Mgmt., L.P., 

30 Misc.3d 1230(A) (Sup. Ct. N.Y. Co. 2011). 

 The claim that Informat is the alter ego of Slabakis and Redding was dismissed. The allegations were 

conclusory without sufficient details. In any event, piercing the corporate veil is not a cause of action. It is a 

mechanism to hold an individual responsible for corporate actions. 

 The Court denied dismissal under CPLR Ä 3211(a)(3) (lack of capacity to sue). The defendants ar-

gued that since Friedberg and Slabakis each held 50% of the LLCôs membership interests, the LLC was act-

ing ultra vires, and Friedberg was required to bring a derivative action, as held in Executive Leasing Co. v. 

Leder, 191 A.D.2d 199, 200 (1st Depôt 1993). But the defendants failed to produce the operating agreement or 

any other proof of the respective ownership interests necessary to prove lack of capacity.  

 Finally, the Court rejected the argument that Feinberg was a necessary missing party. Friedbergôs 

mere status as a member was not sufficient. Nor did the defendants establish that complete relief could not 

be achieved without the presence of Friedberg, citing Smith v. Pasqua, 110 A.D.3d 710 (2d Depôt 2013). 

 The lesson?  To avoid dismissal of causes of action in a commercial complaint for insufficiently plead-

ed facts, use a check list of the necessary elements for each cause of action pleaded, and allege detailed 

facts supporting the defendantôs wrongful acts and damages.    
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THE SMALL ESTATE PROCEEDING AND USE OF THE SMALL ESTATE AFFIDAVIT -  
CLOSELY RELATED, BUT DIFFERENT. 
 
By Keith J. Cornell 
 
INTRODUCTION 
 
As many practitioners are aware, the Surrogateôs Court Procedures Act (ñSCPAò) provides a simplified method of ob-
taining the appointment of an estate administrator so long as the value of the assets do not exceed $30,000. The 
ñAffidavit in Relation to Settlement of Estate under Article 13" can be used for filing with the Surrogateôs Court to ob-
tain the appointment of a so-called ñvoluntary administrator.ò This is a DIY process which is user-friendly and the forms 
and DIY program can be found on the OCA website. 
 
Not only is that simplified small estate proceeding available for settling estates, but SCPA 1310(2) has an even simpler 
method of obtaining the distribution of certain assets of a decedent called the ñsmall estate affidavit.ò 
 
These two methods are frequently confused. The SCPA 1310 small estate affidavit requires no court involvement what-
soever and can be used to obtain the release of decedentôs funds not to exceed $30,000 from a bank or other depository. 
 
Currently, New York State Assembly Bill No. A2827 which has been referred to the Judiciary Committee proposes in-
creasing the small estate limit on SCPA 1301(1) from $30,000 to $100,000. 
 
VOLUNTARY ADMINISTRATOR APPOINTMENT 
 
The ñAffidavit in Relation to Settlement of Estate Under Article 13" (Form SE-3A) can be filed in Surrogateôs Court 
together with the decedentôs death certificate to obtain the appointment of a voluntary administrator. The application re-
quires specifically reciting the assets of the decedent which require administration.  This process is available only in situ-
ations where assets requiring administration are valued at up to $30,000. Even if there is a will, this simplified method 
can be used to obtain the appointment of a voluntary administrator rather than having to engage the more complex pro-
bate process to appoint an executor. 
 
THE SMALL ESTATE AFFIDAVIT PROCESS 
 
If you thought that was easy, youôll really like the next alternative. If the assets do not exceed $30,000 in value, there is 
no need to have a voluntary administrator appointed and using the SCPA 1310 small estate affidavit to obtain release of 
assets is all that is necessary. 
 
The following is a quick look at the process: 
 
1) Release of up to $30,000.   
Upon the death of a spouse, the surviving spouse may present the 1310 affidavit to a bank or banks and obtain payment 
from the decedentôs account(s) of up to $30,000. 
 
2) Release of up to $15,000. 
 
After 30 days have passed from the date of death, up to $15,000 can be obtained in this manner by the following persons 
in order of priority: spouse, children, parents, siblings, nieces, nephews, or a creditor who has paid the funeral expenses. 
 
3) Release of up to $5,000. 
 
After six (6) months following the death, up to $5,000 can be obtained by distributees or a person who paid the funeral 
expenses. 
 
While SCPA 1310 provides for the use of the small estate affidavit, banks and other ñdebtorsò of the decedent (as de-
fined in SCPA 1310 1(b)) may be unfamiliar with this process. Financial institutions usually understand how to deal with 
an appointed administrator or executor, or voluntary administrator, but use of the small estate affidavit may require edu-
cating the institution. 
 
SCPA Article 13 was intended to create a simple and inexpensive settlement process. 
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ASSETS WHICH VEST AUTOMATICALLY 
 
To a large extent, SCPA Article 13 is intended to dovetail with Estates, Powers and Trusts Law 5-3.1. EPTL 5-3.1 pro-
vides that certain assets of a decedent are not deemed estate assets, but vest in the surviving spouse, if any, or decedentôs 
children under 21. 
 
These assets are: 
 
1) all household utensils, musical instruments, sewing machine, jewelry, clothing, etc. not exceeding $20,000 in value. 
 
2) the family bible, other religious books, family pictures, books, computer tapes, discs, audio tapes, record albums, etc. 
 
3) domestic and farm animals and a 60 day supply of food for them; farm machinery, one tractor, etc. 
 
4) 1 automobile not exceeding $25,000 in value. 
 
5) Cash and cash equivalents not exceeding $25,000. 
 
The value of these categories is cumulative, therefore the total value cannot exceed $25,000. 
 
TRANSFER OF AUTOMOBILE TITLE 
 
In Rockland County, we are not seeing many issues regarding transferring the title to the family cow. However, it is not 
unusual for a decedent to hold title to a car in his or her name. NYS DMV has a simple title transfer method which is 
designed to effect the terms of EPTL 5-3.1. DMV Form MV-349.1 entitled ñAffidavit for Transfer of Motor Vehicleò 
can be used to re-title a car to a surviving spouse or, if none, to children less than 21 years old. 
 
Interestingly, although EPTL 5-3.1 only refers to spouse and children under 21 the DMV also will permit the transfer of 
title from a decedent to any ñnext of kinò of the decedent. (See Form MV-349). The statutory and regulatory authority 
permitting such transfers is unclear. 
 
CONCLUSION 
 
Any practitioner dealing with estate settlement matters should be familiar with the provisions of SCPA Article 13 and 
EPTL 5-3.1 to help clients easily and quickly settle small estates and/or access assets rapidly. 
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MCLE Credit 2.0 
NYSDA has been certified by the New York State 

/ƻƴǝƴǳƛƴƎ Legal Education Board as an Accredited 
Provider of Continuing Legal Education in the State 
of New York (2016ï2019). This transitional/Non- 
transitional program has been approved in accord-
ance with the requirements of the Continuing Legal 
Education Board for a maximum of 2 credit hours. 
No CLE credit may be earned for repeat attendance 
at any accredited CLE activity within any one re-
porting cycle.  
 

 

 

*/530%6$*/(t 
OUR RCBA 2016-17 

MAJOR SPONSORS: 
 

GOLD ï STERLING  
NATIONAL BANK 

 
SILVER ï M&T BANK 

 
BRONZE ï ORANGE BANK  

& TRUST 
 

Thank you 
To our Sponsors! 
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/ƻƴǝƴǳƛƴƎ Legal Education Board as an Accredited 
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transitional program has been approved in accord-
ance with the requirements of the Continuing Legal 
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INAUGURAL NATALIE COUCH AWARD 
TO BE GIVEN AT ANNUAL DINNER 

 
The Natalie Couch Award was created by the RCBA Board of Directors in  

July, 2016.  The first recipient of this prestigious award will be 
Phyllis B. Frank, Associate Executive Director of VCS, Inc. 
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ALL ADVERTISEMENTS AND ARTICLES MUST BE  

 
REVIEWED BY THE EXECUTIVE  

 
COMMITTEE  

 
FOR CONTENT.  
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SUSAN COOPER, ESQ.  
упр-олп-нфсф 

{ǳǎŀƴ/ƻƻǇŜǊ9ǎǉϪƎƳŀƛƭΦŎƻƳ 
 

Hon. Alfred J. Weiner (Ret.) 
Mediation/Arbitration 

of 
Divorce - Elder Law -  

Estate & Commercial Disputes  
Personal Injury  

Medical Malpractice 
& 

Estate Planning/Estate Admin-
istration 

Surrogate Practice 
Phone # 845-639-7800           
Fax # 845-639-7850 
aweiner@mkbllp.com 

            
Of Counsel 

Mandel, Katz & Brosnan LLP 
210 Route 303 

Valley Cottage, New York 10989 

COMMITTEE CORNER 
 

Personal Injury & Compensation Law 
September 20, 2016 @ 5:30 p.m.  

at 
Rockland County Bar Association Offices  

337 N. Main StðSuite 1 
New City, N.Y. 10956 

 =========================================== 

Grievance Committee Meeting 
October 17, 2016 @ 6:00 p.m.  

at 
Rockland County Bar Association Offices  

337 N. Main StðSuite 1 
New City, N.Y. 10956 

BLUE HORIZON TRANSCRIPTION SERVICE 

Located in New City   

845-634-1149 
wordproc1@juno.com 

 

Providing legal/general transcription services 
since 1993.  

 
Transcription of Recorded: 
¶ Court Hearings (*Transcripts) 
¶ Depositions 
¶ Dictation 
¶ Interviews 
¶ Witness Statements 
¶ Arbitration Proceedings 
¶ Board Meetings 
¶ Forensic Evaluations 
¶ Financial Statements/Balance Sheets 
 
We transcribe all audio formats: 
¶ Digital/Electronic Recordings (WAV, 

MP3, etc.) 
¶ Micro & Standard Cassettes 
¶ CDs  
¶ DVDs 
¶ Handwritten Notes  
 
*We are listed on the NYS Unified Court 

System list of transcription services.  

  

 

YOUR  
AD  
HERE 

mailto:SusanCooperEsq@gmail.com
mailto:aweiner@mkbllp.com?subject=Newsbrief%20Ad
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FREE CLE 
REPRESENTING CLIENTS IN FAIR HOUSING  

AND FAIR LENDING CASES 
 

Synopsis:  An updated review of the Fair Housing and Fair Lending Laws, including re-

cent decisions and activities at HUD, mortgage lending, insurance, real estate develop-
ment, apartment management, brokerage services, and purchase and sale of homes, con-
dos, and co-ops, with particular emphasis on the effect of statutes and regulations such 
as the Americans with Disabilities Act, the Equal Credit Opportunity Act, the Civil 
Rights Act, and the Fair Housing Act. 

Date:    Wednesday, September 28, 2016 
Time:    6:00 p.m.ï 9:00 p.m. (Registration 5:30 p.m.) (dinner) 
Level:    Transitional/Non-Transitional 
Speaker:   Professor F. Willis Caruso, John Marshall Law School, Chicago, Illinois  
Place:    Sonoma Grille, 200 Thiells Mt Ivy Road, Thiells, NY 10984 

Cost:         FREE 
Credits:     3 CLE Credits:  2.5 Professional Practice/Skills; .5 Ethics 

 
This Program is Sponsored by the Rockland County Commission of Human Rights,  

Dr. Penny Jennings Commissioner 
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Michael E. Zall  
Intellectual Property Law  
Patents, Trademarks &  

Copyrights  
Zall -Law.com  

 

 
Two Yorkshire Drive  
Suffern, NY 10901  

Tel# (845) 357 -6800  
     Fax# (845) 357 -4616                          

            
 

Michael E. Zall  
 Attorney At Law  

Mike@Zall -Law.com   

 
  

Need a Place to Meet in New City? 
 

RCBA Conference Rooms available for 
rent. 

MEMBER PRICES: 
 

1st two hours FREE, then $25/hour 
Full Day (8 hours) = $140.00 

 
NON-MEMBER PRICES: 

$50/hour 
Half Day (4 hours) = $150.00 
Full Day (8 hours) = $300.00 

READ A GOOD BOOK? 
  

If anyone has read a book 
that they would like to  
recommend, please write a 

short  
review for publication in our 

Newsletter. 

MEMO  
TO ALL RCBA COMMITTEE CHAIRS & VICEï CHAIRS 

 

The Association is seeking articles from your commit-
tee for publication in the Bar's monthly Newsletter. The 
membership would greatly benefit from your input and 
would appreciate it. The article does not have to be  
complicated or long - a succinct piece of general inter-
est and  importance would be best. If you are able to 
submit an article for the Newsletter it should be sent via 
email to Manuela@rocklandbar.org by the 15th of the 
month so that the Executive Board may review 
it.  Thank you! 

NEWSBRIEF ADVERTISING RATES  
 
 

FULL PAGE (7.5x10.25)           $400.00 

1/2 PAGE (7.5x5):                                           $250.00 

1/4 PAGE (3.75x5):                                         $200.00 

1/8 PAGE (3.75x2.5):                                      $125.00 

BUSINESS CARD:                                         $75.00 

 
Announcing New Discounts:  
10% for 6 mo. bookings 
20% for 1 year bookings 

PLEASE NOTE:  
NEWSBRIEF IS NOT PUBLISHED IN JULY 

CALL MANUELA @ 845-634-2149  
TO ADVERTISE IN NEWSBRIEF 

 
Advertising & articles appearing in the RCBA Newsletter does not  presume  

endorsement of products, services & views of the  
Rockland County Bar  

LAWYER REFERRAL SERVICE 
 

SIGN UP NOW FOR 2016! 
 
 

IF ANY MEMBER IS INTERESTED IN 
JOINING THE  REFERRAL  
SERVICE PLEASE CALL RCBA  

@ 845-634-2149  
FOR AN APPLICATION.   

THE APPLICATION CAN ALSO BE 
FOUND ON OUR WEBSITE 
WWW.ROCKLANDBAR.ORG 

 IN THE ATTORNEY RESOURCES 
 SECTION.  

mailto:mike@zall-law.com?subject=newsbrief
http://www.rocklandbar.org
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FREE CLE 
REPRESENTING CLIENTS IN FAIR HOUSING  

AND FAIR LENDING CASES 
 

Synopsis:  An updated review of the Fair Housing and Fair Lending Laws, including re-
cent decisions and activities at HUD, mortgage lending, insurance, real estate develop-
ment, apartment management, brokerage services, and purchase and sale of homes, con-
dos, and co-ops, with particular emphasis on the effect of statutes and regulations such as 

the Americans with Disabilities Act, the Equal Credit Opportunity Act, the Civil Rights 
Act, and the Fair Housing Act. 

Date:    Wednesday, September 28, 2016 
Time:    6:00 p.m.ï 9:00 p.m. (Registration 5:30 p.m.) (dinner) 
Level:    Transitional/Non-Transitional 
Speaker:    Professor F. Willis Caruso, John Marshall Law School, Chicago, Illinois  
Place:     Sonoma Grille, 200 Thiells Mt Ivy Road, Thiells, NY 10984 

Cost:          FREE 
Credits:     3 CLE Credits:  2.5 Professional Practice/Skills; .5 Ethics 

 
 

This Program is Sponsored by the Rockland County Commission of Human Rights,  
Dr. Penny Jennings Commissioner 
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within the first two years of admission to the Bar. Sixteen (16) credit hours must be completed in 
each of the first two years of admission to the Bar as follows: 3 hours of Ethics and Professional-
ism; 6 hours of Skills; 7 hours of Practice Management and/or areas of  
Professional Practice. 
 
 
Experienced Attorneys must complete 24 credit hours of CLE during each biennial  reporting cy-
cle: 4 credit hours must be in Ethics and Professionalism. The other credit hours may be a com-
b i n a t i o n  o f  t h e  f o l l o w i n g  c a t e g o r i e s :  E t h i c s  a n d  
Professionalism, Skills, Practice Management or Professional Practice. 
 


